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The ACCC’s immuﬁigl_:olicy: A new aiaplicatic_f_r;
of the “Prisoner’s Dilemma”
¢amTrgong"~ . __

This article discusses the ACCC's development of an irnmunity policy to fuel
distrus! between price-fixing firms and facilitate a2 real world "Prisoner's
Dilemma”. one which deters polential, and cracks existing, price-fixing
carlais.

INTRODUCTION

The mokivalion behind Gems collading on price is shinple: extiacl masimem profis by overcharging
CORSUITIEES,

The requisite elentent in price-dixing coblnsions is trost st that the other colluders will R
achere (o the price-Hxing sgreement and, second, will frol inform or assise the repuiatur with detatls of
the cartel. Up watil recently there has been YNile repetatory drive 1o Foster distrest between cancl
pariicipants in Ausiralia. Accordingly, despite its iltegality, the rewards gaiped fram price {ixing have
generally proved greater to canel fimns than the risk of, and the conseyguences of, buing caught,

This articke discusses how price lixing exemplifies the classic “Prisonce's Dilemma” paradigm,
one in which participaats must decide oa the basis of potenlial copscquences whether o porsue, o
defect from, the cartel, and wiether ke co-operate of aol co-operale with the tepulaton The artele
argues thal the development of ap immupity policy by de repulator, cuupled with suon tu he
intraduced criminal sanctioas against individuals, greally assist efforts to (hwant potentisl aad existing
price-fixing cartels,' It achigves this purpose by Tostering distrust between firms and undermining the
mptivalion for colusion,

COLLUSICN AND PRICE-FIXING CARTELS

Price Fixing, as is currcptly proscribod aader Australian law, ocours where two of mnm compebg

{itins chter iplo 2 conlract, awaRgement o wndurstanding where its purpose of likely effect 35 to fix,
- . . " . a3

control, or maintain i price of goods supphied.”

Price collusion by (rade rivals bas cxisted since the beginring of the indusinalised ceonomy. As
econcemislt Adam Smch observed:

People of the same trade seldom muet topether, cven foo smerrment snd diversion. it the coaversation

ends in 2 congpiracy apainsd the pablic, Gr in some coRirivancy Lo rakd prices.”

The goal of grice fixers is to sot the highest possible price far gouds supplicd o copsuers (o
cxtract maximum profis. Through varying levels of sophistication ranging fram a complicated written
agreement 10 2 gentheman’s handshake, two or more colludiag frms dictate (o consumers e price 20
which they sell goeds, As the curremt Chaiman of (he Awstraiian Competition aad Consumer
Commission (ACCC) mmes, the “major reason cariels continge 10 fourish is fhat they are poleniially
s taghly profitable™?

* Barmisler, Melbourme,

* Althugh this saticle focoses on prive-ticing cartels, its observations would apply oqially w ol fornns of colluswn suci a5
matket sharing aF bid fgging

Upnde Pravhices Aot P74 O, 55 45 4540 W curcently altewers @ manintum penally of a6 least 330 million for compatioes
FSamith A Aa dugniey it tee Meemre ond Castes of Hie Weoolts of Metime: A Setecled Edition (Oxford Univenily Pross, 1999)
p 135,

Mg amuel G, " The Boforoement Printiees of fwe ACCC (2008) 14 TP T a8 77,

{2047} 16 TPLJ 219 219 - "B teamooxco.
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In cffect, the gap between the caned price and competitive discountesd prices is “stolen” from
CORSHEIRTS, Prwﬂ‘hxmg is nob only iiepal, bt sightly regardud by regulators alike as systemie theft
From CLURSUHIERS,

THE PRISONER'S DILEMMA AND ITS APPLICATION TO PRICE-FIXING CARTELS

L. . e T 6 . H
The Prisoncr's Dilemima,” 2 form of non-gero-sum game, was recently described i ihe following Wy

The Prisoner’s Dileswuna staets {rom the premise (hat two individuals bave commilied [wo orimes, one
mmor sad ome major. The police amest boh indiveduals and hold thew For dnesoogation, The
inveshigabirs have sulficien evidence 1o convict bath suspecis on G miner charge, However, (he giinor
charge eatails valy @ mirimal aneeal of jail tine, say, ong year, 1o conlrast, if &0 UNCONERrative Sispecl
s convicted ol the major cime. e will be semenced o ten yeaes in jail. Unfortonacly, the investipators
will Red fraves sullicien] evidenoe of the major crinee unfess ab teast one of the prisunurs confesies.

Separated from each other, (e wwertogator offurs each prisomer B fellowing deal " stile's
evidence against your paniner and, if be does uol confess, we'H pu b sway For ten yeatrs amd you'l)
surve e Lime in fuils however, if both ol you confess, tien you'll each reecive s five year sontence.”
Framy Prisoner A's perspective, he should confoss I Prisener B does not confoss, (her A Bas to chooss
Betwern one year in jail Tor tre minor ceime or no Gme e jail @ the eward {or providicg evidence
aguinst B A5 mtienal chotce bs w confoss g receive no jail tiree. IF Prsomer B does confess, then A
will Teceive 3 ben-yoar sunlence if ke does sl confess and oy 2 tive-year sentence iF be abso confeges,
The rattomal chotce 15 w confiss and serve ive years in poson instead of wr, This, A §s beler aff
confessing repardless of whether or aot B confesses. This makes confessing A's duminom Sy,
Prisuner 8's caleulus is ke same. Thos, o cach prisenes pursues his individual seM-ineres, both
prisoners will conless ... The bony of tic Prisoner's Dilemrms is hal with mulual comiossion, both
prisotess edd wp st their thind besk outcomie (whene cach feoeives a five-year prison sentence). Howewer,
il e prisaners con wperitty a5 3 teamm, ey Can move (o the preterred outcome of mubaal sileace whene
ncither confesses,”

Firms contemplating or actually pardcipating i price-fixing cartels fuce a similar dilemina b the
pris.ur_acr:‘. in that they are betier off il they co-nperate and operate 25 a team. Finns increase probis by
charging a seprz-competitive price so long 25 ofwr firms co-operate by charging the same price.®

The dilenma facing cartel partieipants is thi they must choose between co-operating with ather
cartel members by sticking to the agreed price or defecting (zaalogous (v cotfessing) by charging a
lower prive o that ageoed upon.

On the oag hand, compention, te necessary andithosis i collusion, drives down nrices becowse
consumees, all other things being equal, will buy from thie supplier who sells w (he lowest price. The
hest putconie for a scli-interested Grm is 1o coter 2 carted arvangement, aad then defect by charging =
shightly lower price i extract the inost salus from consumers, hoping the other participants continye 1o
adhere (o the cartel price. However, every firm in a carel srrangemont faces o risk that other
participanty will cheat in this way. Therelore, in the shore enm, withuw clicctive wust, s arc likely
e defect from e caned price o oblain more sales.” Brefecting can lead 1o a discounting war and the
dissolution of a cartel as accurred with the Internatianal Stecd Carel in the 1920 '

(Z_Hn the othur hand, in the loag term, finms are warse off by the practice of discounting and arc
theretore motivated 10 collede and maintain the carte). The critical aspect of the Prisurer’s Dilenvua is
brwsl, [f you suspect your pariners are reneging on the deal, thea you are better off repayiag ks

*Ciracie Sanod recentiy theverined careds a5 o form of thef, ued as 3 silend e dorion of e CONADETY Hial i had Far Busimass,
cympunum and the ccommny' m Samuel, 0 4 F7.

® Axcliod B, The Evofudion af Cooprraneon (New York $azic Bouks, 19843

Lestie T, “Trust, Distrst, and Antitrat” (2004) 82 T v Rewen 515 ab 5230 52
“lLestic, o 7 at 524,
*Lestie, n 7 at 526,

18] H - .
Ledlic, v 7 at 560, citlng Stocking GW and Wakins MW, Carels in Action {acnlioh Contury Fuud, 1448) p 186,

-
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The ACCC's immunity poliey: A new application ef lhe "Prisoner's Dilemma”

cheating wilh chuating ' Conversely, H you st yous partiers, you are likely 10 continue 1o observe
the cartel price and pot delecl. Accordingly, cartels employ a pumber of (rust building devices 1o
effeciively maiptain canl ameaponeats. These inclede reducing he aumber of fifms in an industry.
personal relattonships and frendships, goodwill gestures, price lransparency, group identity ond sucial
norms such as the establishment of trade associations,'” and reputation for being westwoithy," As
Leslie nules, “rust betwesn partners io erime increases the charces of criminal success ... criminal
consSPIracies require trust just as beredicial cooperalive voniures do™ " Teos also allows canels w
increase the agreed price over time. This has been eaplained in the following way:
The bastc lask of 4 cartel b e sel @ onilforn mrarkel ansaction price, Uncenainly about (e coans of
eonitoring and policing e agrecment will often imply that & carel will san with a price well below
e monopoly price. As uxperience, sl and disciphne grow, the pece will gfatchet up owards 1he
profit-maximizing monopoly price.'*
Accordingly, trust is the primary means by which canel participants address their own Prisoner’s
hlemma.

DEVELOPMENT OF IMMUNITY POLICIES IN AUSTRALIA AND DVERSEAS

Price fixing throughom indostriatised coonmenides is a constant challenge for competition regulidors,
which, urtil recently, bas had litile praspect of being successlully mct,

Much of the difficulty with past investigitions end prosceattons of price fising bas been
evidentiary, Gracme Samwel himsel! coacedes “the inherently scorotive nature of carlels and he
measures laken to avoid deteciion™ makes invesbigations line conseming.'® As Lee ) also nowd:
“wonduct will ke covert amd hard to detect and allegaitons that corporations have engaged in such
conduct will be difficeit 1w pr{wc."” As repulgtors are “scldom privy w information aboul he
formalion and cxecuiton of anti-compalitive ugrm:menls",'a prive-fixing amznpements ollen cicape
sanctions of are detected only afier 5 cartel breaks apag.

In the absence of divege gvidence, ic s pay piving evidence of the price-fixing arrangeannt,
regilatars rely on circumstantial evidence such as parallel priving behaviour and Ferwarding of prcing

W estie, m 7 al 533, discassing Wioight K, Morzere: The Larefe of Sunrn Reging (Pantbean, 20000 p 341
e Austeation Compsiiies aed Cossumer Conubission (ACEOT} bas ofien been wary af the mvolvtnien of nade
AssOCTIE0NE, suckt 3% e Service Sations Assuwiaben in e reland peinol isdesicy, a8 evidene of price vadlusion, Seo, ey Frode
Practives Ceupnrisgion v Servee e Stdiean Asvocaeeioee £ad 1520 ATER $1-079 wheas oo mecliog arganised by the Service Samen
Acssoiation sond atended By servioe sEA00N Operatprs i dise s poafes wih polibisted cocommoendad st prices was foond mt
to aguunt b price Guing

Y lie, B T A 510

Yl eshte. T ar 547

“Lashe, n T ar 355, citing Comnoe 3, flobed Prive Fiving: e Cigleomers are e Eucey {Kwer Acadeimic Pohlishers, 2001
P M (emphasis asdded).

e gamuel, v a1 B

W ACCE w Migland Hrick Co Pey [2004)] ATFR 42008 a1 [b5). The Chakranas of v ACCT rooently convediad thit alu [« fooiss
are ncieatingly challengeng the valoe of inderenlish evideroe in proving that (be pamics indb, o7 gave effzcr Lo an agroentent
wal was e resll of 2 meeting of e minds™ see Saweed G, Tie ACCC Approsicd e fhe Desecinn, feesiigodion sl
Frrweoergion of Certefs, Fapes presemed e the Econpmics Sockely of Aostrahia Deteotion of Carels Sympasivin (28 Sepnomtuer
WHIE) p 15 Mo recenly, Hueney 3 in Visy made (e following, comments in relation to gane] behavioer: “Carte! betryiour of
vhe kimd wirh which this cose is concermed is exememnly destmctve of fhe compeition e which e prospenity oF a Feee avarked
ecomomy deponds, Cfen vhe profis cun be nenaense, awd vhe risk of deacetion slighn, OF it nature, ceed bebaviour is hkely o
oreur in seeoet and Decwoen parios who seek mutea] Beactil Enothe presenn case, dotection accorred porely by chanee when
Autcor' s solicitars, im the cosrse of quite oocotated tGgetion, sieabbed across inciminaing matedal Even then the prosent
resolution mady w01 have been redched weere it pot for vwo sdditional Faclors, $hest Bhe Commission’s menunity policy anid.
segondly, she fact that there were ol only witkesses propaged fo give cvbdenve, Bul also lape necordings of daning
conversanons”! see ACUC v Wiy Mudfncrries Fleetefinngs Foy Lid (80 2] |2007] FOA 1617 a0 1306,

e adten €, " The Conspirator Dikinareea: Introducing e “Trojan Hoeose' Balarceent Swategy™ (20013 1 Fhe Serbetee Lao &
Evimntivs Woirling Papers (hrlicle 2)
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correspundinie. ™ However, ihe problum with this, as Heerey T observed, is that “paralle) pricing in
itsell, in this particular macke! |retail pewoicum preducts market], i as likely o lollow from the
ubservation and independent decision of rival tradures as from arrangeneat”.

Ry applying the Prisoner’s Dilemnmaz paradigm to price-fixing cartels, it is clear that pulicics and
iniiatives aimed o fosicring distrust and driving 2 wedge between colluders are a mure eflective way
of cxpusing cantels, As Leslie aotes, “suctety should find wirys Lo haracss the Jessons of the Prisoper's
Dilemime and prevend players Trom wvercaming thie barviers to collective agtion™,”! Compemion 1w
b @ fole in undemmining the Jrest buiiding devices which furm the basis of @ durable cariel, gad
Feistering distrust, even i only in one of the parties o the arangement. ™

Fhe recent introduction of the Bmenity Policy™ by the ACCC, seplacing the siore discretionary
Lenierey Pulicy,™ is critteal w this process. Even wader du former podicy, wronnd Rull of the ACCC's
cadle] investigabions were prompted by fims sceking lentency.®® As Lee J noted in the context of the
foemer policy. “iF can e understoud why e ACCC hus developed and published a poly o
cncourage disclosure of conduct Bt contravents the Act in return for miore featent eaforeement of the
Act against the disclusing parly™ ™

The palicy is based on successful overseas modely such 25 the United States Antrrust Division's
lenicacy reginke.” These, the fiest fimn (o confiss recoives ttal immanity Trom crieinal prosucution

. - ' + .
provided that the repulator was already aware of the canel and the fiom was ool a ringteader.”® As with
ity United States’ cosmerpant, the Immunity Policy “creales a race o conless™, trippercd intlially by
Hiirars ot
eyl

The Imawnity Policy operates by granting inmunity 1 the Brst price-ixing fiom that applics and

meels the erienia. Tmporiantly, 2 firm is ahie w hold s position o (he head of the guese by placing a
srarker and then has 2 reasonable period 1o conduct an interaal investigation before reporiag lully on

™ Fur example, sintaianeos Price Btivedaeats by peteol rerailers. In ACCE « Lewlty Petradenin Lid {20048 141 FOR |83 | 200
FLA 1678, she ACCL alicged that 2 number of compiies bronghn periods of discovited reil peioel prices to 20 nd by tiving
eF controlling, or pravidiag for the fting or contratling of. incteses in the ntail prices of Pzl oo Ballann amep, Expoit
voonamic evidence disclosed . oo compeitive madked, it was anfikely & roasker would signiticantly raise prices without
bedng conftdenl b i would be inmched. a sk fesseaed iF competiturs wom awige of the tnervase it were fikely 10 sty at.
The real issue was whether the waawhing of prces arese from an indepeadenl maniloring of bewrds raber Hun ongeiny
collosivm, Ear o pagsuceessfol prozecution of a lirm Ecsrwarding Us price Bsh (0 0 compettorn, see Frade Pracicss Empnsin v
Lnesif 1ref 119800 43 BLR 353,

MOACEE v Mol O Awsteclier 1o (15971 ATPR 41-568 2 43,895

Ml 0 T o 347,

sl n 7 ar b2,

PACCOC, fmniity Pedicy for Carel €omndmt L2, ALUC, tunniendy Fodic v dintergeretionen §uicelures | 2005)

1 The Laniency Paley was & vl designed g gitconrage bustnesses t drschose coned belaviur, I was i podeced by aig ALCC
through its Faemwer Charnuan, Alan Bels, improving on the ACCC, Crngrereetione Palicy e Enforcenrems Mudiees {2002), Sev
AECC Lenieney Poficy for Cortel Comfngr (20031 Gracie Stmoe) announced @ jeview of e Lonicitcy Folicy in 2004 40
FeCopiise markeos and cocoumge @ race Woconlossion: see Samuel G, Cra kit Cartels Biterneeionned gnd Austrafio
Pevelapaenis, Paper presented 40 1he Lenieney Prograns zad Oacking Cartels Copfemime (Sydrey, 24 Movember 2 ),
 Sanauel, n 17, i

ACCT v Badtanif Brck O Fiy Lo [2004] ATER 42 (0K 21 di,828-44 829,

P Tt United $iies Antitoost Pivision's lenioncy progrnn R bed b o nuiber of eountres imctudisg Lspan, Avgiralia, Braeil.
Coavitdu, Gerenaney, Trefand, Kont and e Unined Euingchaut 1o dneanee new O e vised Tenigey programns, See Hammwond 5, An
Uppederie oof the Antiormt Divisions Criningd Erfircement Prgigam, Paper preseated to 1he Anlires Law Cartel Snforcomtent
Roundeable (16 Nevember 20051 In 1he United Kingdom, 1w Office of Feir Trading has 3 siatilar bemiengy podicy which contees

bl immun?iy 19 fh: Bl msemaber of & cane! whbe caes forward with eebevan! infamion and pneees oiber coedinions. See
Office of Fuir Trading (1K), Lenieney i cursel coses: A puide fo e fensene § eeramee for ceeeseds {20053,

My et n 7 oar A,
M Lestie, 1+ 7 at 640,
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The ACCC's imrmunity policy: A new application of the *Prisoner's Drlemma”

s copduct. In 2 general sense, o fim imust he a party (© & carlel, # must ximit it wrongdoing as a
corporation, it must be the irst 1o apply, it must aot be ihe clear icades in the cartel, and Boonest cease
invelvenen: '

Furlher, itmimunily may be avaiahle even if the ACCC has stacted investigaling a cartel up W the
paint where it s received advice that o bas sufficient evidence 1o commence procecdings,”! 11 e
eriterig are satislied, imimunity is conferred o the company and sts dircctors, officers and employoes, '

While the ACCC"s recent weswecessful case spainst Geelong pelrol retailers shows that the
granting of luniency is no guarantee of effccuve evidence in a witness box and therefore suceess i i
case,* overseas expertence shows such policies are ¢hective. The aminesty policy in the United Seates
bas worked: having exposed international cariels in marise ranspartalion services, graphite electrodus,
brognncs, and vilamine, 30 eonvictions ok price-fixing charges Bave been made, as well as over LSS
billios o fines imposed ™ The polivy has abse ted to imvestigations of price fisiag e ane mdusiry
exposing price fxing in apother, For example, a lirm involved in price-lixing aFangoments in dillenem
markes, although not the first o confess i orc amangement, conld be the fiest o confess in um
another one, ™

JAIL TERMS FOR INDIVIDUALS AND INCREASING MONETARY PENALTIES

The icicasing investipation and prasecution of prive-fixing eartels in Australiz is evidence that pas
sanciions have aob sefficiently deicmed price fixers. Courls increasingly order penatiies following
conseat between the ACCC and Un: offending finn, rather than (hiresgh w1y meaningfel analysis of e
losses suffercd by consumees.™ As Merkel J observed: “there is some Force in the observations . That
currenl pemalties i Pt EY proseeutions appear 1o be on the low side, Tt ey well be hat 2 lower wanif
has caweged, v part, a5 2 resull of the Couel's acceptance of sedlements amived al by de ACCCH Y
Accordingly, on ang view, cartels coatinue 1o prosper because the risks 2pd cost of poteatial penalies
are outweighed by the fimancil gains from callusion.

Incregsing (he range and severity of penaltics for price lixing is casential, Clearly, comormivng
anly commit illegal price fixing sthrough individeal exccutives ™ As Fipkelsicin § obscived:
“Generally, the corporate agent is a top executive, who has an unblemished record .. It is Gany b

M8ee ACCC, Fuemenity Podicr, n 23, 55 4 11 Farber, in e Liied Stueg gnd United Kingdom, a femn doeoned 1o by o
“eotreer” will f be hgibte e tmuniny. The clements of coercton sre "an enwilling peurticipran be o caned” andd Cclean
Poilva steps fram & coefoer 1o pressenae that unwilling pircipant -tk part: see C3ffice of Fair Feling {LIEL). Festieinr et
suveste-Nioesy {BODS) P I {an mieriem powe on the Bandbing of application, ),

Hxamuel, n 4 a1 A2

Y Sew ACCC, bty Polics, v 23, 5 9. Even if iy finm is ineligitde for immanity, the Guidehnes wake o ¢lear than dlee B
iy SNt egeive credit for oo-aperation wndes (he co-epertion policy: see ACCC, Moty Fafiey Caideffues, n 23 ar [65]

M See AUCC w Lewhy Petroferon Pry Lad (2007] BCA 704 0 |1 31-0360; (2007) 160 FCR 321 where Expay § found Jhar ol cawe
wiiness covld reawarber @ spooilte dabe o specific cunveration concermng e Bsing of prices.

" Leslie, n 7 01 642647, also ciling Copaor. a 15, p 509 and Spagting GR, e Race (o Amnesty i Intensaional Antitraa -
B You Bon't Coare in Firsn, (he Bowards for Second Place are Mo Small Conselation” {20005 16 int’| Enforceswent £, Hep 710
ar T2

i the Eaited $takes, Archer Dagicls Midksd Corpany wis e last 1o confess in the bysiee carted Gut e GesE 0 conless i
the Lritic woid cartel and therefore stouck o davorable duad with anihosities. oo Seshee, o 7 ab 643,

Yiin ACCE v Twn Awirerliu oy Led |3000] ATPR 40740, s coun inposed cnrpedae penalies of 253 million wed
$i 4 miltion as cecommended by the pasties, but noed that ne memp? hadd been Rade o estinzte e tagnituce of losses 1t
SOnsURIes Cavsed By (he price haing. The dificulics in assessing the dotement offcet amd profits mude by contravedcrs »
acknowledged in many other (asis, 5o, 0 ALTE v Pirgeer Caoreta TR Pry Lol [19996) ATER 41957, ACET b Flumcdie
(eoiredia) P Led [IRYE] ATPE 41-615; ACEC v Toberwneter of Awatrenlie Pre Fed [3000) ATEFR 40-79% 4000 © Roche
¥itanns Atstraliee Prp Lod |2000) ATPR 40802,

M Sy hneider Eleviric FAwzircetin} Py L v ACCC (20 127 TR 17020 184 [2003] ATPR 41-957,

* Haratnond 313 Charting Mew Widees i bidermamema? Lol FPrsectniong, Pager presented (o e National Enstinute Tor Whing
Collar Crine: {%an Franciwco, 2 March 20048} p 13,
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torger that these individuals have a clear oplion whether or nob Lo engage in snlawiui activily, and
bave the chisice o do so."™ The speeire af potentizl imprisonment is likely o raise the cost of fust
borween colimders. The experiched in the United States has been doscribed as Follows:

The real rizk of intpeisoament o caned pariicipadion ratcheied up the stakes constderably. Hefure the

first imprisammen of husinesspenple for prive-fixiog io e 19508, “lelorporate antirust convictions

were the cquivatent of corporae parking tivkets” Once the cowrts began setencing price-fizess o

federa] prison, it becane easier for sovial agims of competition o bake hold by many indusinies ™

in the United Seates, uader tbhe Shenman Act {8%) {US), 2 convicliun for price fixiag can oow
result in imprisnament of 1€ years, up from the previoss ibree-year manimum, whitch reflects fiow
serious cartel conduct i viewed in that country.*' The United Stales experience shows that possible
incarceration of individeals is a sirong deterrent ta conwmitting price fixing 32

Coupled with the sockl stigma o the fallen exceutive, the sapction becames a powerful deterrent
and disirust device, I has been wo casy in the past for the individual perpeteators of price-fixing
arrangements o hide behind the cofporate cloak. Corporste fines 2re small change, indecd, when
compured with spendiag Bme i il >

The ACCC first advocated the intioduction of il sentences for mdividwals tnvolved in serioos
collusion in 20803, alicr conceding that Boes were not sufiiciest o discowrage cartel behavionr™
Following rccommendations of the Dawsos Commilice afier a review of the Trade Practices Aet 1974
(Cab), 2 proposed legislative amendment will see jail wmss of up  five years for individual price
fixers.

Criminalising price fixing, ingluding the prospect of jailing price-fixing executives, when coupled
with the lure of munenity,™ corsiderably rises Lhe trest stzkes for colluders, making i saster e
repulators b sececssfully prosscute and diseantle cartels.

THE PRICE FIXER'S NEW DILEMMA

What the Commission's lomunity Policy and ihe proposed rew sanciions creale is 2 second distinc
Prisanee’s Dilemina, namely, whether partcipating fiems will defes by exposing the cartel w the
ACCC in exchunge for immunity. This canfession eption for price hxers, based on the aveidance of
punishiment, more closely resemibles that of the prisuners in the Prisoner’s Dilemma,*® These
iRitiztives abso compound the first diteauna Ffaced by price fixers af whether o vo-nperse of duefes
from 2 cartel wrempement. Again, irost s the glue keeping 1he colluders topether,

A3 with the investigatons in the Prisoner’s Dileama, by vpenly elfering ehe sune deat to every
member of the canel, the authorities are able w tuel distrust botween the players, The policy Rself
erezbes distrust by croating an incentive and reward to defect while losiering suspicion and risk that a
carte! partaer is going fo avait dtsell of e reward, It “cacovrapes insiders w provide isformation and
penclrates the clogk of secrecy |by providing) clear and cuntain incentives to polential spplicants
report e the ACCC™ As Samue) Rated recently, “the lmmunity Policy makes it atore likely it
AL v ARE Trmnusitacen edief Fdinteibmtionn Lo (8e 20 (2002 190 ALR 169 01 V76177 12002 | FEA 559
*Lestie, o 7 a0 631, also ciling Connos, o 15, pat
* Hunniond, o 38, p 13 Lestie, n 7 1 647,
 Hawtmond, n 38, p 13,

! Ancodoratly, Arresican osecelives would nagch ruber pay a hagher fing thin g to prigen, Soe Senwel, 08w 57 Mot reconly,

Hueerey 2 supporicd the legislative isplematalion al il terans for prive fdxers, eoeing tal “he Governmunl Bas yer peal urespimd
b itradueing erterieatisation™ s AUCE v Visy fudistries Holdings P faef (e 33 12007] FCA 1817 o 1311}

e Fols A, foer fn Cemmpetitive fow: A Peespertive of W Assiretian Comgedieon qrd Cronsesr Conennsitioe, Paper
presented to the Cueensland Pucss Forom {12 fuse 2005 pd

*The current immunity Policy only contems protesion againag ¢ivil preceediags issied by the ACOC bul presumwibly will be
amended o cover civil or eriminal procecdings onee the amendinenis ke offeor

“leslie, n 7 a1 638,
fo " B2 ACCC, tmumunity Palicy Guidetines, 1 2% a 1E-15).
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carigl participants will break ranks and tepen iliegal conduct (o the ACCC, and mare Tikely i
perpetraturs will be caught and punished" "™ The cartel firms also realise that even i all members keep
guiet, theee s still the chance of detection and pepalics.

The dangle of the innunity camol is critical, As Samue! recounted of one spplicant’s ohservidion
after being informed that it was aot a the head of e fendency guese: “Whal you're telling s 1y tha
the leniency carrot has already been caten ™™ The promises of immunity and whistie-blowing revands
vellect a wread by sairast law endorcerent agencies 0 use reward-hased approaches (camms), 10
complement punishmen-hased doterrence {sticks), ™

Using rewards ke create distrust among corporate cdiminals is aplly described in the following
crantple:

As exemplifivd by the prisoners’ dilesme pame, prosuontors radtiely separate cniminals and offcr

reduced punishieats for thase who cooperate in convicling the othees, In 4 recent, dramatic example of

this approach, special deals belween proseculons and cririnas cracked OPER A price-fxing areangement

Belween Sotheby's and Christie’s art auchion houses. The sesalt will be kendreds of millions of e lars

in fioes aad civil lability, as well as prison semences ™

The impuct that immuenity pelicies have an the trust belween corparate criminals was well
capiared hy the comnent;

When offured bouaties and immunitics, crimingts would net be able (o trust cach oiher, Hoeeanse cach

pariess s a potentizl whisteblowsr, comeptian for for present Rurposes prive fsing maagin unravel

beeawse the necessary conperation aad mst 18 disstpated .. Insitfers will engage in & race 0 be e fira

tw disclase, fearing that olhers will bring forward he essential informatian and reap the reward and

acuempanying immunity. ™

In a general sense, once the casel’s demise is imminent, distoust amoug colluders praspers,™
Simitarly, confession becomes the dominan siiategy once a Bree suspoois s Ccartel panner s
considermyg confesston. This is exemplitied by the recent confession and co-operatien by Amowr with
the ACCC on an aficged cardboard price-fixing cariel. in recem imterlocutory procecdings, Tleeicy )
described this io the fallowing way:

The genusis of this proceeding s an aarelatod action witich Amcor ok e e 0 agabist some of i

former officess. Ameor was graned an Antan Billar onder. Oa viewmng some of 1he docoments obmed

on e ealianl search Ameor and its solicitoes wok the view thal they disclosed comeavemions of

Bt IV by Visy and Antcor, Ameor reported the malter to the ACCC, which suhseepeenly grasted i aned

{15 efftcers an immunity. ™

Offering immugity zlse leads to lirms having 2 reputation for Lr-operaling with the authorides.
thereby diminishing other Brms' trust that the former will be effoctive caret partaers. ™ The aer ol
generating confessions slso spreads distrust throughow prive-hxing irdustries geperaliy ™

By faciluating another type of Prisoner's Dilemma thiough the immenity policy, repulabors ane
aiso secking (o make “the expocied cosis of ol conlussing greater than expocted value o nol

h Sameel, o 17, p &
“ Ramuet, n 4 an &0,

M Bepooner B and Be Mot 1, Whinifeplewring, Ceorge Mason Universily Schoo! of Law Working Fuper Series, Paper So 17
(204},

M Comer B and Garoupa N, Hhe Virmous e of {2ishrwat: & Mechanism o Beter Bribes and Cher Crinrgraie 11k,
Yerkeley Program tn Eaw & Beonemics. Waorking Paper Sencs, Paper Mo 32 {2000),
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MACCE v Visy Industres [006] ATRR 42 208 4 SLEM (Hecoey Iy [N} BCA 136 A0 the fie of publicmomn, [he
proveeding resobved with Yiey being foend o hove enguped i 69 prce living retiled conttaventions of (the Trade Preace o5 Ao
FO74 (Crhy and being ordesed ta pay $36 million i pecunrary pesallics. Fies avoided possible costly amd benpehy tiliparon for
e ACETT,
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¥ewong _
cortessing™ o merely withdrawing rom the cancl. ‘This is oritical, since the conlessing linm snll
exposes iisel 1y civil proceedings® and, in the case of withdrawsi, cxposes itsell to sunctivas up w
the poing of withdrawsl,

CONCLUSION

While cartel members attenpt w escape Prisoners Dilemmia scenarios by developing shong s
micasures, it is essential that campetition law pelicy and regulators mcreasingly seek (o fuel distrose o
ercite and mageify the eflects of the Privoner’s Dilerana,

The Braily canol, coupled with proposed criming? safctions, nsters distrast and gives nsc w
2 now price-fong dilemma between caned foms, ane that 15 likely to lead 10 mare successiul
prosecutions of price-tixing cartels. s elear incentives will effectively discourage Bras Nron Jmmng
eartels and encourage caniel members 1o confess. ¥

OF course, there are several real world limitations in analysing price-fixing cariels within
Frseacs's Dilemmg paradigm. Canicls often involve a graup of liems, not jose twe, firms are able 0
communicate with each other; they have a long series of OppoFMaHtes B Co-operaic or deleci: and
even liave (he opiion of ool playing the game ™ Notwithstanding these lmngitons, analysing cariels s
4 form of Prsoner's Dilenma assists regulatoss in breaking dows est between rival Gioms and
iphliphts the mustivation behind puisuing coilusion.

hlestic, n T 641

“ The irraspect of civil procecdings sgams) price faces i5 g desable-cdped swand far ihe regeluor, S o bagd, wilh o Ikt
INCEASE 1N pOvale daniages actions in Australe consistent with the Eniled Staes, it offers 2 generad deiormen, On the mher .
1 affords 2 reakon nod to confess o the regralatar,
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