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Yhe article discusses the impact of globahsarion and o-conmmerce on Irade procrices
regulation around the world, particilarly from the perspective of the ACCC, ft examines how
these developmments are cauring concents and reaf chaffenges fo regulators, and looks ab whet

is befng done 1o meet these challenpes,

Intreduction

Ax the new centiry began, the world hod, indeed,
become  smatler) At 2 time  of  spiralling
globalisation in trade and coramerce (both offline
and caline) it is perhaps appropriate ko consider s
impact an the regulation of (rade practices around
the world, particularly from the petspective of the
Austradian Competition and Consumer Commisstan
(Comrmissian;.

This article discusses:

* the parallel developments of:

o plobalisation (panicularly the nise of global

mergers); and

sc-commerce  (panicularly  web  sies and

business-to-business (“B2BR™) e-commerce), and
* how these developmenls afe Creating inude

practices concems and challenges for domesiic

tegulators around the world, and whal sleps are

being taken ta meet these challenges,
Globalisation

Commercial  mansactions  arc  increasiagly
conducted oot oaly domesucally bt between
paritcipsnts i different netions  simulianecusiy.
This iaternationahsation of lrade ond ecommerce
reflects a broader movement torward:

+ liberalising trade and domestic markets through
deregelation and remirval of harters (o entry; aRd

© T Shapiroe and Mal B Vanon, Mfeesneion Eules {Tlarvard
Rusingss School Press, 1999), p 1.

» cmbracing new icchnologies and  ways of
coadurting business,

It 15 generaily accepled that globalised markees
are beneficial to consumers in terms of mcreased
competition, gregber choige and price, and o
corprrations alsa, in terms of pew markets and
efficiencies.” What is less known is globalisation’s
mnpact on  domestic regulators soch oas  tho
Commission. The role and challenge for domesiic
regulators is o ensure that wescrupulous and
anticompotitive conduct by corporations does nol
underming  the bBenefs of glnm]isuliun.ﬁ Hos
questinnable whether domestic regulators can fully
prowect their citivens from these iypes of conduct.’
The “horderiess marketplave”™ has croated 3 pow 5oL
of challeages, with corporations beisg sebjocl o
overlapping  and  often  conflicting  repulatory
regiraes. This cresles necertainty as o0
v which country has jurisdiction over a transaction;
o which judsdiction should apply where various

countnes have junsdiciion; and
» cnforcemeat of domestic Jaws overseas.

¢ This aspeetl of globalisation is consislently recognised by the
Commission, {or example, Rass fones, Commissioner, Yictonan
Commionsealih - Execative  Forum,  “Oet Saced  Today,
Tonworraw Stams Now — “kargers and Comipetition o a Global
Environmica”. speech deliveced o 3 Aggust 2000,

*lones, v 2

' Dumel K Tarulle, “Mopms 2nd insigulions in Global
Compettion Palicy™ (HED 44 The Ameericn fowraal of
futermativngl Law 478
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. Dethape appropriate to coasider jis
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pact of plebalivaiion and e-commerce on trade preclives
_ . articwdurly from the perspective of the ACCC |t examines Rera:
i 1s W.rﬁffﬁy_e!ﬂpmcms £IFC CEUSILE Conce s and real challenges o regnlelors,

g’ méqg:dane 16 weel thiese chalfenpes,

anef bokr et whay

* embracing new technologies  and ways of
conducling husinoss, -

It is peneraiiy gecepled that plobalised minrkots
are beneficial © consumers in leris of increased
competition, grealer choice and price, and o
corpomtions also, in terms of new markets zangd
efficiencies.” What i less knows is glabalisation's
Impact on  domestic regulalors such  as the
Comimission, The role and challenge for domesiic
n:g_u]alurs B oW eénsure ha unscrapulons  and
anticompetitive conduc) by corporations does il
underivine the benefits of plobalisation.” It is
questionable whether domuestic fegulators can fuily
protect their citizens from these types of conduct,®
The: “horderless markuiplace” has created o new set
of chullenges, with carporations being subject 1o
overlappisg  and  ofien conflicting  regulatory
Fegimes. This creates urcertainty as i
* which country has Jurisdiction over 3 {ransaction,
* which fupisdiction shouid apply where varions

countries Rave jurisdiction: and
enforcement of domuestic laws QUETSEAS.

2 or - P .

‘i"h:s aspect of globatisation b cansistlently tecognised by the
Conutlission, for exatnple, Ross Jones, Carmnissiorer, ¥icindan
Commonwealth  Executive Borom,  “Ger  Searted Today,
Formomoar SEms Moaw — “Bermers and Campolition in & Glahal
Enwiestuzent”, mpcach debivered an H Augusi 2000,

Jones n 2.

Davici K Taruflo, ~Momg eid Instivueicas in Citaha

Eompeiition Policy™ (20001 04 The dined,
fﬂf{ln}ﬂﬁmd!ﬂn-.ﬂ?ﬁl £ Rencu Jneral af
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Corperations have increasingly taken advaniaye
of such untcertaintics through intemational collusion
an prices and oibier markel sharing arrangements,

In Auvstralia, the Frade Proctices Ace 1974 {Ceh)
{Acth is the priswsy legislaton which regulaes
trade praciices and competition. The Commission,
25 Australia’s competition and consumer regulsior,
is ihie primary enforcer of the Act and rade and
comnerce gemerally in Australia. However, the
Commission’s legal powers are snulear and much
mare limited when dealing with international trade
and commerce. These restriclions clearly affect the
Commission's  ability w protect coasumers in
Australia. The Commission recently atknowledped
that “with the expansion of the glabai marketplace,
he Commission faces mrreasing cross horder
vaforcement difficulties”® and that it most react
quickly wilh new strategies.

While the Comnission continucs @ apply the
sume law, i must now do so in drematicaily
chonging circumsiances and ever changing global
markets.” Decisions nade only a few years ago may
he quite diffcrent today. Accordingly, applying
aditional legal solwions fo rade pracuices issves
will be increasingly difficul n the face of cross-
torder iransactions.

Global mergers

ORe interesting aspoct of globalisation from a
trade practives perspoctive is the spoctacular rise of
global  mergers,  wsually  imvolving  larpe
multinational  corporations. In fach,  worldwide
merger aclivity resched $3.4 billion in 19997 Such
mergers arc 2 divecl rosponse to the forces of
globalisation  and  padiculariy  the  necd  for
corporations (o redvee cosls, increase production,
promede chciencies and penerally be internationaliy
competitive. Tt is common for mergers hetween two
OYETSCRS parent companics i result in the meiger of
their respective Austratian auhsidiaries, The Commission
recoghises that such mergers gencrally make o
posilive coniribution to the Awstralian cconerny,

Y OAlan Asher, Depuy Chairman, 400 Updare Bssure 3
{March 1999), p 1.

* Sec Fones, N 2.

" Med B fanow, “The initiative for a Glohal Compeiiion
Fortm™, Bepon, p 3, a0 Indemanionad Bor Assogimian neeeling on
2 4 February 200H at Liichley Park,

* Alan Fets, Chuirmsan, ~The Teade Peaciices Act after 25 Yean:
Mergors and the Fole of nke Awsalizn Competition  and
Consuawy Commission” (19520000 (Mo 2) 4 Deakin Low

but ihey also puse a number of intercsting
competiton chailenges.

The competition challenpes  are  cssentially
twofald:

+ the practical challenge of crluecing  dorngstic
competition law an global mergers; and

the public rclattons challenge of convincing

Australian  campanics zecking 1o merpe Hhat

competition law is relevant and in the inicrests of

such companics,

A general concern is that tn a world of plobal
mergers, mational competition laws and reguiators
are pawerless to stop them.” This is simply not lrue.
There are a mayriad of competition regulaoes around
the world {particuiary m developed conntries such
as the United Staies, Canada and the United
Kingdom) which are both able and willing o
IMerveRe in mergers which breach  domesic
compitition laws. In Asstralia, the Aot prohibits
mergers belween cofporations in Australia that
resell i a substantiol lesscning of compesition in
Ausiralian markets." The scope of the Auskaiian
merger  provisions s far-rcaching, and  pot
necessarily  limited w0 mergers iovolving  an
Austealian corporation. Indesd, i is quite likely the
ACt covers must overseds mergers which sdversely
alfect compceinion in Australia."’

The myrizd of compettion laws alse means
participants of proposed global mergers  face
suparale ¢xamdmation in cach affested country 1o
determine  whether  the  worger  breaches  its
rexpective  domestic laws. Follgwing  differem
murger actification and clearance procedures in
aflected cowntrics can be both fime consuming and
costly  for  the  panicipanis  (often  involviag
duplicating or conflicling national procedures).

Ia the wake of globalisation zed global murgers,
Australian  corporations {particelarly  large
corparations) are looking at dumeslic mergurs as a
mcans of obtaining sufficient scale to compete in
the global marketplace. It has been sugpesicd that

Reviey 39,

¥ Fels, 0 8, al 58,

" Section 50 and 50A of the Trode Prartices Aes 1974 ICthy (the
A,

" TPC v Gittene Compony (Mo Z) (19933 45 FCR 466, The
Fedesal Coun held Lhat thece was evidencs of Giltede CAIytAy an
husitess i Ausiraha thoough offthare Mow Foaland conmpanics,
and (hal this wirs sufoeient o a0 the cepr's junsdiction ender
5 500 of the Ack

Wiarch 2002
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the J"u:i_s merger provisions prevent  Awusiralian
corporations from Being internationally
computitive © and that the provisions should be
rc!axud__in the face of inciessingly plobal
connpetition, The loag-runaing business concern
with ('.‘_nmmiss'mn decisions iz thal i protecting
durlnuxnu _mmptiili{m, 1hg  Coramission s nu]
sans!faumnly taking account of Australia’s fringe
position on the world stage.” Alihough the reality is
that few mergers substantially lessen compelition 31;
a5 to requite Commission  intervention,'’  the
chalicngu for the Conunission is one uf‘ pubiic
gzﬁeptmn, for it is perceived thal the CoRunission
% prevent  many  subsisndi £
e y substantial  mergers  from

E-commerce

IE.-cnmmﬁrf:e, in harrow lerms, represemis Cal
patcll tansactions of poods and services betweon
business and conswmers (B2C) or B2B which Lake
place over the Interner™,'*

The laternct, and e-commictce in pariicular, has
greall}lf facilitated 1Re reach  and impaﬁ:F: of
globalisation. F-commerce  has - fundamentzil
changed the matere of wade and commerce l:::’r
crealifng new: o
» disiribution and markeling avenues;

» products, services and markelplaces {such as
R2B cxchanges and auction sites),'® an
¢ forms of technology. '

Clearl}r,_ commercial activily over the Inleroet is
an the_ rise, with approximately  fowr  million
Auvstralian  aterner  wsers  and  owver  10RKH
Australigns shopping over the Internet"’ !"m: the
TOSL part the fntermct is extremely compotitive
uﬁunng_?}usincsﬁcs aml  cansumers hﬂund!u“'
opportunitics  and  benefits.  While  the m:-w

:: :LCC:? Uprfate - Pysene d (Pree 15099
Mark Todd. “Corporate Avsalin waits w5 L iy
llfiu.'s a world view", The Ape, 15 May ZUHI.'I'J. o s i the ACCC
m;“m Cm?tm?isim m etcenl fimes has approved moay domessic
fpers, suhject to the aoquinng company providing cerain
;‘wn .enl'nfrc_cal:u: urdertakings  For example, Oantas and
:'m[mlmT Airtines, Woolworh: and Frouklins. and Mayne and
ﬂuﬂlm!mn Hosparal Cure. o
K Oifice af Fair Teading. "'E i i
e _ g "'E commeres and ies il
E&ir_ﬁnmgxmlmn Peakigy”™ - Discassion Paper, | Altguﬂ%ﬂlm$ﬁ
. UK !.j}l.r:ﬁce{‘rf Fair Trading, n 15,p L. P
’ -‘.!{.i.f. {."p.dart.-- Insue | dday 130, The Matiae! Obice of
1 Information Economy estimates c-oommteace will add 2.7 per
cent b e C109° fover S10 tailiong by 2007, o

technology penerally liberates competition, o can
creie pew monopolies and new sources of market
power, Iwh'mh have the poertal ©  han
campetition and consemer welfarg, '* Accordingiy
the dlcweinpmcnt of e-commerce also “"brings with ii
certain compelition  and  coasumer  protection
Si’:iir:en%e} {!;{:l:perz.:ﬂ:t rr:gullumrs and parricipents

PUlEEDITS Wanl o Cnsunt
i_ritemf.-t earkets remain L'{:-mﬁ:!iti‘-re, cpen and free
from unserupulous opurators.

E-commerce reprosuals a mew  territory  of
coforcement for the Commission,” esscatiadl
becaysze i , ’
* affec_ts the ability of competitions authoritics (o

moaior behaviour and cnforce domestic laws;

angd *
. pmcmigily facilitates coertsin iypes of anti-

cﬁm_{_:uuliw: and collisive behaviour,

The unique fealures of the Internet, mamely jls

» uhiguitows apd diffose ratore;

+ arre, speed and anonymity; and

* ighereally dynamic nalure,

make i exiremely difficult for regulatoes 1o ideatify
alleged offenders and impose tradiional matiopal
eontrels and regulation on the on line supply of
gonds and services.” The chailenge for regulators is
o cnsure StHulaTy Consumer nghts and aermal
market forces continue 0 operzie in phe [ast
changing c-commeree cnvironmenl. ™

One of the Comnmidssion's major concerns is that
the Inlu.mul provides wnscrupulous operstors and
COTpORAtinns with a completely new muedinm ia
which to operate™ Two of the “hot spots” bely
targeted by the Commission are web sites and BEE
C-CIMTAIMLGE.

Web sites

Web sites represent the visible {font end of the
Iaternet. The majority of users’ dealings with the

"

Aban Tels, “Competition Policy : qmel”, s
‘-jpclivm:l oo B Manch 2061 # and e latemer’. spocch
o The Comneicsion,  Exesling B i

_ ) sing  Braenework  for Cows
P vis : Eaar r Cowsumer
oo, n i E-Commene: Ao Awvimlan Perspeciive”, 20 July
Mo

Christopher Yapda QO ond  Andie i
i £ % Ciahmarom, “ECC
Eompeniioan Law and the intcmﬂ"uu::ll:l by : .

F | BCLE 2
** Vajda and Gatiastrom, r 20, . il
* Richard {ongins, Jntenwd Incwstry Assockalt
- b 3 {hFarch M99, ity usctalion, ACCC Ehdue
?: UK Qilice of Haie Ttadag. 0 15, p2 .
ACCC Update - Issue | (May 198), pd,

34

THADE PRACTICES LAW IGLRNAL - Yolume 16

frntermel aceur through web sies. As such, web sHes
represeni o fertile ground for fair trading and
copSReT  proleclion  issucs. With the massive
wolume  of aformatian timclading  poesonal
information) freely available on the Dnterncl. it i%
not sarprising that web sues give rise (o problems
ach as information  deficiencies, froad o
anethical condect and privacy 1ssues. _
Accordingly, the Comiiission ix Wwreasing 1k%
afforts 1o cducate corpoEaliDns 18 relation 10
« 1he prohibitons under the Act which apply 1
hoth oifline and onling businesses, such as:
« msieading or deceptive conduct Of false
| rcpresenlations;

o false claims aboul prodects;

s pyramid selling;

«  imertia seiling (unsolicited goadsk apd
« the minimum stawary obligations relaling to

goods  and gervices oader the  Act {such as

warranties apd refunds),

Operators of web siies {and anyone clse invohuad
with the web site) are potentially suhject e these
prohibitions a8 well  as  Overseas  CONSURACT
protection laws, :

One of the Commission’s main cocems with
weh sites is the potentially misleading and deceptive
nature of information presented or not presented 1o
the user.

A goqeral goncers is the use of web sie
wehnology and web sie features such as hyperlinks
{links which take users from one web page (o
anothue), framing (ip which a web page is opened
from another web site whilst appearng o he ipside
the onginal webh site}. ohd moa-tags {words within
the sowrce code of # web page which contain
information about a web page). Clearky, if such
foatures are maisused by web siie opralors, USCH
may become confused as io what or with whom a
corpotalion is assaciated, For example, a misleading
meta-iag corsistimg of 2 compeliter™s name could
draw 4 user lo a particular web site rather than lhe
computitar's web sie faften when @ Ese cOlers the
pam ino a search enpine).

A& morc specific concesn relates b web site
operators  who  prescit cetlain information bwt

2 Shally Chuk, “What 2 Tangled Web We Wenve, When Firsl
Hypurkiaks, Metasips and
¢ Wel™ (19B 50

We Fractce o Decece Frames,
Elnfayr Compotition o he Warld Wid
Hasrings Law- Jorrenad 1335

Auperts of Trady Practices

and wade prathices issucs that are raised,
Commission  has the pedr impossible task of

Fepol laticn in g Esa of (_iiuba@i'mn aid_liiufﬂm_urg:

dehiborately  omit  of snder-comphasise  other
informatton 0 as W confuse WSCIS, This waight
include informalion relating wr fees, conditions and
logal disclaimers. For example, Tuternel service
providers  which generally  provide Internel
conneclion o users may markel free s0

flware and

instellation or frec Internet aciess as par uf theig
product.  However, without providing  ofer
information  such as the  feus involved,  any
restiictions oa Iateraet usage and telephone charges.
such “teee” claims may be misleading and deceplive
and in breach of the Ach

Accordingly. with the sheer number Of web sites
the

mopkoring web sites (buth local and ovyerseis-
based) and enforcing the Act’s consumner protectivn

provisinns.

B2B e-commerce

The Internet has Facifitated the development ol
aow dvpes of ipdusley alliances such a5 BIB
procurcrent  hubs which provide, among other
things, centralised exchanges for buying and schling
bisingss i:?q:nul-a:.""ﬁ Thete are an estimated 900 828
cxchanges worldwide, a figure which is growing
duiiy.“ It has been suggesied that BB exchianges
will be a normal way of conducting busingss ia the
next couple of yca_rs,“ abthough  the  hype
surrounding B2B  exchanges appears w  have
declingd, with some cxchanges evii closing
duwn Onc of the carliest and maost anticipated
B23 exchanges in Austialia, Corprocute, mvelves
14 of Austraia's largest corporations. % Comprocure
is expected o facilitate around S8 billion in annual
buying of goods und gervices.

BB exchanges potenhally beacfic hoth buyers
and suppliers af products by
» providing access B new customers and supply

Chamnels,

* Ravis Jomes. 0 2

7 4 Ciffice of Faic Trading, n b5,

Pt Kvely, Cracle Austialasta, cited s P! Brockhuyic
Angtrafion, Hr Doteber 200, p 53

 Ben Polier, “E-Commesce; The Calm afler e Sion’
Anstrabia Eumnciod Review, 2 43y 00
% AMP. ANY. Bank, Auserstm Post, Amcer, BHE. Cooca{ ok
Amail, Coles ¥ys, Fostors Rrewing Liroup. Coodian Faeslder.
{1rica, Pacife Dualop, Gantas, Telsin nnd Westlanmer,

LT

' Tl

wiarch 20002
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+ streamlining procureément processes and reducing
production costs by 10 to 30 per cents”’ and

« gencrally mproving customer service standards,

While sueh exchanges can provide these pro-

compelilive outeamaes, they can also:

» enteench market power within industries;

+ lead to tower outpst and investment if prces are
ton low,
force suppliers ta join {of exclude suppliers from
participating) by restticting  all  purchasing

* through the exchange: and
lead partivipants (o collude en prices and other
matters. '

"A partcular corcern s thal B2B exchanges
beaefit large corporations al the expense of smaller
corporations.”™ Joining such exchanges may require
scale apd cxperditure (such as proprietary software
L pum the portals) beyonil the reach of many smaller
coeporations. If smaller corporations are unable o
join B2RE exchanges, thoy may be atb g significant
commercial disadvantage

The Comumission hes recently expressed public
concern over the Ase of B2IB  exchanges in

Ausrralia. Depending on whe and what i3 invalved

in’ BZB exchunges, the participents potentiably risk

breaching the Act by: :

* aproeinp 1o fix the prices &t which products are
brught or sold (i the panicipsnts nvolve
compulidors} through  access to compotiors
coaftdentizl pricing information and ‘purchasing
strategies;™
resticting supplies of products o or fom particular
persons (if the parties are corpetitorsy;,**

" exclosively dealing with particular sappiiers in a
way which substantially lessens competition,™
for cxample, by resticting the  ability of
parlicipants o deal with persans oulside the
exchange, of otherwise -erlering  iRto  an
arrangement  which  substantially  lessens
competition,”

" fraldman Sachs analysls, Movember 1999 Ivesieem
Research™, "B2E or ool 2B,

" Fleor Anderson, Watchdog o prote geowth of B2E paen”,
The Coarer Mail, 8 Moweanber 2003

" Binanberg, RS not asi-conipetifive says US Bty P
Aveseratian Finaucial Revien, 16 Cloher 20081

" Soriom 45 and 454 of the Aot

™ Secrions 43 and A0 the Act,

"™ Secrion 47 of lhe Adl,

T Secnon 45 af he A,

requiring participants to deal with third pariies;™

and '

misusing market power {for example, if a

corporation represciling the colleciive interest of

buvers has a substantial degree of market power
and wses that power lo discominaie against
particular buyers o suppliers).™

Accordingly, two key issues will be:

» decide whelher exchanges mvalve “competitors”
for the puepose of the Act; and

chistingoishing  anticompetitive  from pro-

competitive behaviour, which will be Jiffieult. It

has hoen suggesied the omly real way o

dotermine 8 corporation’s  ielent 1§ in ik

boardroom.

As Professor Bels recently said, “compelition
regulators sce that when 2 group of competitors pel
together o create a central COMMURICENONS Cenke
{thal is, an clecironic "hub’) for rading then this can
raise compelition issoes”. Y

interestingly, the United Stsles” Foederal Trade
Commission |, approrved the B2H cxehange
COVISINT {an  Internet  purchasing  exchanpe
among  wartous  frms  ia the  United  States
automaiive supply chain)” While no party in
Australia has yet o seek awthorization for any B2B
exchange, the Commission 15 having oRgoing
discussions with a few cxchanges, particalarly
following the establishment of variows indusivy-
specific exchanpes (such as Awsmarkels.com, amp
exchange combining  the  wholesale  banking
activitics of the four majer Australian banks)."

The Cammission is unlikely to issue puidelines
in relation to B2B exchanges bot rather look at B2B
exchanpes on a case-by-case basis (particularly
industiy-specitic exchanges which are more likely
ta invalve compefitors) W determine whether there
are any potcatial breaches of the Act.™ [t will be

" Socion 47{6F and (7] of e Aot

" Section 46 of the A,

* Anderson, 1 32

¥l a8,

* Panticipants meleded General Mowors Comp, Ford Mows Co,
Paimber-Chryster. Begaoll and  Missan bMowr Co L, all
compeLeoss en e U5 car macker

" Other industiry-specific exchanges which are Bikely 10 be
closcly examined by the Commission include ewin exchange, an
unnamed building produces portal nevelving C3R Lad wed Horml,
and Croadrin {3 panerals and metaxls exchange),

H David Uzen, "ACOCs fix: g be o nod b0 be: The compelition
implicaions of BZH exchanges are slarting 0 emergs”, The

3
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interesting 1o se¢ “whether B2E exchanges merely
il the wheels of cowwnerce or whether they herald
the wholesale renrganisation of the competilive
tandscape”,

Cither competition issues

Tie Tnternet and e-commerce Taise other issues
relating to competitios law znalysis such as:

s market definition;

» gitedysing market share; and

®  QCCCSS 1SSUSY.

How a market is defined is oflen crucial is
determining whether a breach of the Ace has
occerred. For example, whether an arrangemest ar 2
tesiriclive  condiion subsiantially  Tussens
compctiion  sigathicanlly depends on what the
ielevant market is. The Internet {given 1is uhiquilous
and Tash moving rakure) is Causing waprecedested
confusion snd uncertainly over market definiion. in
paticelar, it is uncicar:

s whether sales on the nterne? should be reparded
as a segmunt of the broader markel or as 2
separate market entirely;™ and
whit the genpraphical scope of the market is, in
particular, whether the market extends beyond 2
particular countty.

These issues are specifically acknowledged by
the Commission,

A corparation's markel share will continue (9 be
important is assessing market power (0 any), bul
the characteristics of e-commerce make 1 difftcul!
to  amalyse market sharc  information,  These
difficeiies include.
¢ collecting veliable sales data;

v comparing traditional operaters and e-comimerce
opLralors (for vrample, s0NE
e-comincice operaiors do met charge for their

Werkend Australion, 11 Morvembaer 2000,

* Uren, ndd.

® The UK Offee of Fair Trading consadered it possble 1w
distngeish beiween the pliysizal sale of books i sores frean a
mackel of so called “distant selling”™ of books which incindes
beok  clubs, ol peder faed  Datermet-hased  sales:
BrrrelsmemmMundadori Couve T 1407 224,194

T Alhosegh vhe Intemed is wniversal and horderiess snonatont. the
OF] recently accepiad that the markeds (or rescdennal nteme
socess. Inemed adverisng ancd patd for contern poovision wene
comlaesd t0 3 Rational markel: ffome Benefux Caze TWAER2AT
TES | T O3 19016

Y Ross dones, Comamssioner. CAnti-Trost in Cyberspace”™,
speceh delivered on 2 Febauary 2001

products but rather receive alternative revenuc

stroamsY; and

the highly specelative methods of valuing

e-commercs  corporsttons  (for  cxample, the

hiphly suceessful Internel retwlicr Amiazon.com
is valucd at many millions of dollars but is yelto
realise 1 profith

E-commetce markets also give rise o potential
arcess igsues, Pan (YA of the Act provides a
skabudory access Tegime whereby participants can
apply For a declaration of a natonaliy sighificant
“servive™ (and therefore access that “service™) if it
meeis  corlain specificd cntena, This may be
relevant where small fies scek to enter a nafionally
significent c-commerce market such as the market
for price information or aceess o particular B28
exchanges. If these markets are declared “services”,
then & firms penerally cannot be vefused access to
thewn, What will be exiceinely difficule is applying
the strici crteria wader Pt 1HA (o dynamsi
e-commerce markets in determining whether (o
declare a panticular “service”,

With few precedents or reliable informanon w
work with, the Commission will need o undertake
careful inguitics of participents and dedicate more
tesources B understand and resolve those issues,
Until such matbees ane clarified by Auvstralian cois,
aRy competition iaw  analysis of c-ocommerce
markets 18 likely (o be speculative and contentions.

Meeting the challenges

The rade practices and competition challenges
posed by globalisalion and c-commerce  2ppear o
derive prmarily [fom three sources:

» jurisdiction and enforcemenl;
s the relevance of competition law in the pew
glotal (and enling) envircament; and

applying  traditional competition  analysis o

C-COTHINERCE,

Clearly, the interpatineal salure of globalisation
and  ecommerge is s uadds  with  domestic
regulation. In particular, the junsdictional issues
surrounding  ecommerce  are  increasingly
complicated, Realistically. altcinative solutions for
compeiition  akd  consumer  protection will be
required 10 supplement black ictter reguiation.” it

¥ The Comonssion. “The Global Enforcemen Challenge:
Foforcemenl  of Cunstmer Protection Laws me a Eilobal
arkeiplace”, Discussion Paper, August 1997,

Warch 20652
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has been suppesied that die "patchwork of natinnal

campetition laws and the often parcchial avitedes of

their emlurcers impose costs on econmmic ackors

_md:uy“.""’ The nmportance and ergency of 1his issue

is reflected in the number of caoperative mmhi-

lateral confercaces and bodics hat are  sow
specifically dealing with this ivsee.”™ The OECD

Guidelines for Conswiner Protection, and cfforls 1o

put competition an the agenda of the pext rowpd of

World Trade Organisation  taiks, reprosent a

fovement toward 2 global approach o competition

and consumer protection. ™ Simjlarly, the recem
formatton of the Global Compeiition  Initiative

(GED™ a0 collection of competition kaw officials

#nd professiorals from around the worlg {inchuding

the Commission’s Alap Fels) discussing the impac

of economvc globalisation on conapetitfan policy, is
recognition of the need for such a global approach,

'Ithr: GCl iz designed w facilitate consuitation,

dialogue  and consensus-building  on  wmtters

concerming global competition.™

The Commission rcogames the peed o
aupp!e_mcnt “black letier” regulation with new
sfratemer such ag:

* incressed  cooperative arrangemenls  with
Overseas agencies in relation o all zspects of
compelition and consumer prowction (such as a
graldua! sharing .of enforcement technigues and
reelprocal  assisianec), possibly leading to. g
gradual harmeonisation of glabal cofitpetition and
vohskimer standards; .
supcrlvised industry seif-regulation and codes of

- practice, where possible providing for Hexible
indusiry-based solutions; .
carporate-based compliance strategics; and

Cincreased education awarepess programs  {the
Commission  regularly  publishes  information
poides for both conswmers and business as o

:Tamlltr. n 4, at 482,

The recent plobal commerce conforences held jn Sydiney
(Moveanber  1998)  and Sownl Afnca (MEKN  mvolving
enfyment agencics and conswrmes gANLsains fom araui
:Em worhd wre bwg poud examples.

AR Asher, Depuaty Claimman, “AFEC - Eleoitonic
Commerce Swering Group Workhop on Conswemer Protoction™
20 July 2081, Kathwone Murphy, “Why the ACCC is urming to
E'I;;};u'oﬂd Belid”, The Awstralion Fingarial Review, 1 dinuary

" The fitsl Global Competition Tutiative was held Ihichley
Pk in Manglined 10 Fobyoary 2008, '
M lenvw.n 7

their respective ights and responsibilities under

the Act).

The Conunission, 1 panticular, is a sleang
proponcat  of increased  coaperation  beiween
counities  and  icreased  harmonisatios  of
compelition laws and provesses, baving entered
cooperation agreements with Chinese Taipei, the
United Statvs, New Zealand and Conads. The
Commission is cooperating closely with overseas
r&gulaiors i assist with montloneg internstional
prec-lixing and avarker sharing arangemenis. b
fact, the number of overseas  calls for  (he
le;m?ssian'x assistance  has  prompted  the
Cnm:m_ssimi o make internattanal price-fixing
cartels 15 new focus for enforcement,”

The Commission js  also sccking  more
e-commeree expericnce with overscas regulators,
Faavmg dlready becn involved in various coordinaied
mternational projecis ncluding the 24 hour luternet
Sweep Day which identified uascrapuious web sirey
lacking basic consuimer information or offering
“get-rich-guick” schemcs. ™ _

The greatest poteatial  {or Cooperation  and
harmenisalion may lie in the information provided
by polential murger panicipants to compelnion
auti'_turilim.“ In an cavionment of global markers,
an ncicasing number of merpers are reviewed by
mulliple authorities. Domestic merger laws 1ead o
vary m procederal requirements,  substantive
standards  and  upproaches o eaforcoment.™
Uniform pracedures would increase certainly, and
redure tRansaction costs, daplication and deiay. Tiwe
United Kingdom, CGermany and France have already
made some progross in this regard, by creating a
commaih merger notiftcation forn. The Comemnission
faw?urs “a basic set of questions which the merger
partics would need w provide to all relevan:
CORpLEion agencies™. ™ This would perhaps lead o
greater hurntonisation of merger provisions. A wmore
general set of giobal competition mies would
potentially improve the stability of the intermational
cconomy and overcome furisdichional issues, but the
uliea 18 uilikely to be realised in the shom ferm
given:

* Morphy, n 52,

TACCE Updete - Issoe &, {May 2000),
" Tarully, n 4, at 507,

™ Laow, o 7. p3

* Faks, n B, a0 S0,
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the divergent views of countetes:™

the curent patchwork of irstilutions which deal

with Iransnational lepal issues; and

the relvive infancy of compelilion laws s

developing countrics.

Along  with ke plobalisatten of wade and
comimerce has come the questioning, paricalarly by
large corporations, of the relevance of applying
traditional compotiien laws in the sew  global
chviranment.  Sceplicism  has  parlicularly  been
directed o global mergers aad c-commerce. The
COIRMISsiog, in reeent times, has aol only defeaded
the relevance of competition laws but has siressed
their imporance 46 a productive and  cfficient
Australizn ceonmmny.

In relation o mergers, the  Commission
consistently maintiains {quite validly) fhal:

« glabal mergers are pencrally positive and rarely

Cause COMpPEItion CORceIns in Australia,®

strong domestic competition rather than domestic

dominasce 15 the most cffective way a domestic

CQTpnIation can altain miernational

Campetit veness;

if a global mwerger docs cause  compelition

concores, an pverseas  regulator will  ofien

intervene;

somc global mergers affect overseas nearke!s

only and not Avsiralion markels:

if a global wmerger does adversely impact on

Augralian markets, the moerger participaats can

scek swtharisation from e Conmaission W0 allow

the merger to proceed in Austealia™ or otherwise
ok at  other  ways  of  satislying  1he

Commission’s concerus;® and

the Cosmmntssion’s Bandling of nergers and
obseivance of its Merper Goidelines provides
parlics  with 2 degree  of  certainty  and

CONSISERcy,

" Alina Wacsorpaskn, Clnemaiongl Competinan Lawe oo the
Eomtext of Glohal Capitalism™ | 200 BCLE 11T Tanlle, oo, 0
SE2.

" looake thice years o W June 2000, the Commission only
apposcd 25 of move than 300 merzer propasals cxamined: Hoss
Jones, Commisaner, “Eelainng o Compeditive BEavirodieent™,
specch deliversd ou 27 Jaly 20040

* The Cowndssion way graot authoriselion 0 & ocrger i b
siliniies cenlain puhlic benelil tests 5 58 of e Fraeee Practices
s,

* The Commission miy accept 8 cour eaforeeable wodenaking
irom the pariics (5 5713 of the Avth or require o divestine: of the
pareies' asads in Aosirali s B of e At

Through #s serics of conferences apd papers, the
Conrdssion is incecasiagly recognised for its vole
i copsamer profection’  and s mecting  the
challenge of convincing rthe husiness community
that it is not o barrier to the global aspirations of
domestic coTpoTatms.

The contrary argument made is hat compeniion
law should sol apply to ¢-commerce and other new
technology  arcas.  Aaticompelitive  conduct s
displaced by nuw technclogy and sew lochaologics
guickly become superseded by pewer wehnaologies.
Regubmtors arc mol 1 2 position to understaad or
foresec the offects of technology.® The challenge
for the Comeeisston is net only o defend the merits
of competition law bu! to balsnce the costs and
benefits of intervention, Accondiag o the United
Kingdom {Miice of Fair Trading (OFT):

“aan-competitive behavionr ower the short term

con deliver significant loeg tenm cffects .., on

the mher hand, the ares of c-commerce is highly
iRnovEiVE, Premaivre intcrveniian by
computitton  amthorities onubd i same Cases
inkibit fmtovation zad the development of pew

markes. .Y

The OFT suppests that competition authorities
may wish to apply a light regulatory hand for the
time being bt raise awarcass of the large penalties
that smight occur later iF the law is Tound 1w he
breached. ™ 1t is unclear how the Commission will
approach ¢-commerce and sew techaology arcas,
but it has seggested thal it will exaripe B2B
cxchanges oa 4 case-by-case basis,

A third challenge {acing the Comemission s the
application of tadittons] competition law analysis
in new ¢-conumerce markets. While 1raditional
competition Jaw concepts wmight not easily fie into
the an-line epvironment, there is no reasom why
such amalysis caneol be applied, There will always
he:

o pelevapt market for ponds and services; and
» carporaliens which have 2 significant share of
that market.

™ Kuthering Mumby. "Price fixing: Fels o blite companies™, The
Auztretlicr Fingucid Beviove, 3 lamary 2001,

® Boss  Jones, Comuissongs, “Remming 3 Compeiive
Exvirontteent ™, speech defrvesed o 27 Tuly 2000

= Alan Fobs, Charn, Sydney, 27 May 2000

e OFT, “E-commerce and its naphoatons g Coropeedion
Prlicy™, Discussion Faper, | Aupuss 2000, pp 3 4,

TR OFT, w67,
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Commnion sense and a clear understanding of the
new oaling cavironment showld hwlp o determine
these matlers.

Recognising these difficulties, the Comumission
has commilied morc resources in this area (o
understand 1he now markets and the aciivities being
conducted by e-commerce participants. Just as in
olher jursdiclions, the time will come when the
Acl's application W c-commerce markets and aew
lechnology areas will be esied o voutt, b the
meantime, the Commissioh  should  sifive (o
understand these arens fwith the gssistance of the
participants) as mach as passible,

W is woerth noting that the Commssion has
released a discussion paper entitled “L-commerce
#nd competition issues under the Trade Practices
Act”,

The discsssion paper acknowledges the polential
benefils of ccommerce o compelition  and
comsumens, but ako explores some of the primary
compelition issues which anse From o-commerce. In
addition, the Commission

* engaged CoRe Rescarch 1o provide econnmic

+ analysis of the competition implications of B2B

vrchanges; and

* organised a8 o-cOmmerce  conference i
MNovember 2081 {or consuners, businesses and
regulators where the “challeages that lie ahead
and how these arc being  addressed”  were
discussed,

Conclusion

Globalisativs and e-commerce have impacicd an
frade practices aml competiion regulation in an
witprecedented and fundantental way, Clearly, the
sumu issues apply as before, but monitoring and
enforcing  regulations  in this  new  plobal
esvircaneit are proviag difficult, if aol probiematic
for domestic regulators, As the Commission has
seid, it is vt afiraid of the sew coviroament and
welcomes i1s pro-competitive offects, bl at the
sume Hewe o5 aware of the sew chalienges it
raises.™ To keep pacc and addross the chalienges
posed by the dynamic global ervironment (hoth
offine  and oalisc), repulators such  as  ihe
Cominission must continue 1o find innovative and
cominon sense ways of dealing with the novel
problerns that that envicoament has cngendered,

" Modbes, m 45,
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